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August 


the same point. 


ACCEPTANCE. 
Proof of acceptance. 

Where one to whom a draft was sent 
testified that it was accidentally lost, but 
admitted that he had stated to witnesses 
that he had thrown it in the wastebasket 
and burned it up, there was a question 
for the pry as to whether the draft was 

& 


accepted by intentionally destroying it. 
Bailey 


Co. v. Southwestern Veneer 
Co., Ark., 200 S. W. Rep. 280. 4 
J. 208. 


ACCOMMODATION PAPER. 
Note given to deceive bank examiner. 
The president of the plaintiff. bank, 
who had borrowed from the bank to the 
full extent permitted by law and wished 
to borrow more, persuaded the two de- 
fendants to sign a promissory note pay- 
able to the bank. The defendants re- 
ceived none of the proceeds; the note 
or the purpose of 
concealing from the bank examiner the 
fact of the excessive loan and it was 
greed between the parties that the de- 
- fendants would never be called upon ‘to 
pay the note. It was held that the de- 
fendants were liable; they could not en- 
ter into an intrigue to enable the plain- 
tiff's president to evade the law and then 
escape liability on their note. Bank of 
Dexter v. Simmons, Mo., 204 S. W. Rep. 
837. 35 B. L. J. 719. 


4 
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ACKNOWLEDGMENTS. 
See Notaries. 


AGENTS. 
§30. Payment of agent’s debt with prin- 
cipal’s money. 

A person who knowingly receives a 
check signed in the name of a partner- 
ship, in payment of the individual indebt- 
edness of one of the partners, is bound 
to make inquiry into the authority of the 
partner to make such use of the check; 
and if he makes no inquiry and the part- 
ner used the check without authority, 
then the person receiving the check can- 
not enforce it against the partnership. 
Redfield v. Wells, Idaho. 173 Pac. Rep. - 
640. 35 B. L. J. 706. 

Where the president of a corporation 
uses funds belonging to the corporation 
to: pay his individual notes and the own- 
er of the notes has knowledge of the 
fact that the president is making such 
use of the corporation’s money, he is re- 
sponsible to the corporation for the 
amount thus received by him. Walton 
v. Chalmers, Mo. 205 S. W. Rep. 90. 
35 B. L. J. 810. 


ALTERED PAPER. 
What constitutes a material altera- 
tion in general. 
The erasure from the margin of a note 
of the words “This note is to fulfill a 


§31. 


| 
| 
| 
February .... ......73 
March .............147 
| 
| 
| 
| 


ii THE BANKING LAW JOURNAL 


contract dated July 7, 1915,” is an imma- 
terial alteration and does not affect the 
rights or liabilities of the parties to the 
note. Mason v. Shaffer, W. Va. 96 
E. Rep. 1024. 35 B. L. J. 881. 

Where a note and order for goods are 
written on the same sheet of paper, the 
note and order being separated by a per- 
forated line and it is specifically agreed 
that the note may be detached from the 
order, upon the acceptance of the latter, 
such detachment does not constitute an 
alteration nor render the note non-nego- 
tiable. The fact that the note has a per- 
forated edge at the time of its transfer 
to a third party, indicating that it may 
have been detathed from some other pa- 
per, does not put the transferee upon 
notice or affect his standing as a holder 
in due course. Iowa City State Bank v. 
Milford, Tex. 200 S. W. Rep. 883. 

B. L. J. 567. ; 

The insertion of the words “four 
months” in a blank space before the 
words “after date” does not constitute 
a material alteration of a note. Under 
the Negotiable Instruments Law the 
payee has prima facie to fill in blank 
spaces. Howard National Bank v. Ar- 
ro” Vt., 102 Atl. Rep. 477. .35 B. L. 


§35. Altering time of payment. 
Altering a promissory note so as to 
postpone the date of payment constitutes 
a material alteration and renders the 
note unenforceable against the maker, 
who had no knowledge of the alteration, 
even though his obligation was not there- 
by increased. Wright v. O’Brien, Ind., 
119 N. E. Rep. 469. 35 B. L. J. 580. 
When the maker of a note payable two 
years after date alters it so as to make 
it payable one year after date, without 
the knowledge of one who signs the note 
as guarantor, the latter is thereby re- 
leased from liability. Palomaki v. Lau- 
— 168 Pac. Rep. 935. 35 B. L. 


§40. Rights and liabilities of bank pay- 
ing altered check. 

Where a bank pays a check which has 
been fraudulently raised it cannot 
charge the amount of the check against 
the drawer’s account. First National 
Bank v. Ketchum, Okla., 172 Pac. Rep. 
81. 35 B. L. J. 399. 


ANTEDATED AND POSTDATED 
INSTRUMENTS. 


§47.. Purchaser a holder in due course. 

The fact that a check is postdated does 
not put the purchaser thereof upon in- 
quiry and one who takes such a check in 
good faith from the payee may enforce 
it. Kuflik v. Vaccaro, N. Y., 170 N. Y. 
Supp. 13. 35 B. L. J. 570. 


‘ATTORNEY’S FEES. 


§51. Provision for attorney’s fees. 

A promissory note for $1,500 provided 
“if not paid at maturity, all legal costs 
of collection and 10 per cent. for attor- 
ney’s fees will be paid.” The note was 
not paid at maturity and was turned over 
to an attorney for collection. The maker 
paid $1,300 on account and later suit was 
started. It was held that the holder was 
entitled to 10 per cent. on the full amount 
of the note as attorney’s fees and was 
not limited to 10 per cent. on the amount 
due at the time of commencing suit. 
American Savings Bank v. Sutton, Mo., 
204 S. W. Rep. 372. 35 B. L. J. 695. 


BANKING. 


Right of bank to purchase bill of lading. 
In purchasing a draft attached to a bill 
of lading, covering a shipment of grain, 
a bank is exercising a legitimate banking 
power. Such a transaction does not vio- 
late the statute of Oklahoma, which pro- 
vides that no bank shall employ its 
money “in trade or commerce by buying 
or selling goods, chattels, wares, or mer- 
chandise.” Marsh Milling & Grain Co. v. 
Guaranty State Bank, Okla. 171 Pac. 
Rep. 1122. 35 B. L. J. 396. 
Insurance business. 


A ¢lause in a bank’s charter authoriz- 
ing it “To act as agent for fire insurance 
companies, associations or corporations” 
does not authorize the bank to insure 
property against loss by fire or to indem- 
nify owners of property against such 
loss. Alabama Red Cedar Co. v. Ten- 
nessee Valley Bank, Ala., 76 So. Rep. 
980. 35 B. L. J. 199. 

Real estate business. 

A bank officer, using part of his time 
to negotiate real estate sales on his own 
account, agreed to pay the bank $1 per 
acre on all land sold, as compensation for 
the bank’s offices, stationery, time, etc. 
It was held that this did not constitute 
engaging in the real estate business on 
the part of the bank, that the contract 
was valid and that the bank could re- 
cover on it. Farmers’ State Bank v. 
Weiland, S. D., 168 N. W. Rep. 717. 35 
B. L. J. 769. 


Private banking business under assumed 


name. 
The statute of Michigan prohibiting 
the transaction of business under an as- 
sumed name, or designation other than 
the real names of the parties without 
filing a certificate setting forth the cir- 
cumstances, does not apply to a private 
banking business carried on under an 
assumed name. Such business is regu- 
lated by Laws of 1897, section 5271, pro- 
hibiting persons from engaging in the 
business of buying and selling money, 


bank notes, or exchange, etc., without 
filing a certificate setting forth the names 
of the persons composing the firm, the 
name and style of the firm, etc. Halpin 
v. White, Mich., 164 N. W. Rep. 254. 35 
B. L. J. 181. 


Practice of law by trust company. 

Under section 280 of the New York 
Penal Law, prohibiting corporations 
from practicing law, the drawing of bills 
of sale, chattel mortgages and. similar 
legal papers constitutes “practicing law,” 
and a trust company which prepares such 

apers and receives compensation there- 
or is guilty of a misdemeanor under the 
statutes referred to. People v. Title 
Guarantee and Trust Company, N. Y., 
New York Law Journal, December 22, 
1917. 35 B. L. J. 27. 

A trust company which, through a 
newspaper advertisement, offers its ad- 
‘ vice and services in the matter of pre- 
paring wills and causes its attorney to 
draw a will for one who answers the 
advertisement, violates section 280 of the 
New York Penal Law, prohibiting cor- 
porations from furnishing legal advice 
or from in any manner assuming to be 
entitled to practice law. This is so irre- 
spective of who pays the attorney’s fees 
in the transaction or whether any fee at 
all is paid. People v. Peoples Trust Com- 
pany, 167 N. Y. Supp. 767. 35 B. L. J. 39. 

Where a trust company is acting as 
executor, adthinistrator, or in some other 
fiduciary capacity, the receipt by the 
company of any part of the allowance 
made to its attorney for services ren- 
dered would result in a splitting of fees, 
a practice condemned by the courts. 
Matter of Newman, 169 N. Y. App. Div. 
638. 35 B. L, J. 13. 


Name of bank. 

_ The Detroit Savings Bank cannot en- 
join another bank from adopting the 
name “Bank of Detroit,” on the ground 
that the similarity would cause confu- 
. sion and result in loss of business to the 
former bank. Detroit Savings Bank v. 
Highland Park State Bank, Mich., 167 
N. W. Rep. 895. 


§53. Right to engage in banking busi- 
s. 


nes 

The Union Trust Company of Seattle 
was organized under the laws of Wash- 
ington in 1892 and was authorized to en- 
gage, among other things, in the trust 
business and in the real estate business. 
The Washington Banking Law, passed in 
1917, provided that banks and trust com- 
panies should hold real estate for certain 
purposes only. It also provided for pe- 


riodical reports from banks and trust 
companies and appointed a state bank 
examiner and conferred upon him visi- 
torial and powers. 

held that the 


It was 
nion Trust Company was 
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subject to the provisions of this act and 
was not entitled to an injunction re- 
straining the examiner from enforcing 
the act against it. Union Trust Com- 
pany v. Moore, Wash., 175 Pac. Rep. 
565. 35 B. L. J. 860. . 

The incorporators of an unorganized 
banking corporation cannot transfer to 
others the right to transact business 
thereunder. The right to transact a 
banking business is controlled by the 
laws of the state. The prweee is a 
fundamental franchise and is incapable 
of transfer. Levy v. Reed, Okla. 170 
Pac. Rep. 497. 35 B. L. J. 258. 

Under the Code of Iowa, where a new 
bank is organized, if its capital and re- 
serve fund are paid in as required by 
law, the Superintendent of Banking has 
no authority to refuse to issue a cer- 
tificate authorizing the bank to com- 
mence business, merely because the pro- 
posed bank is being started in a place 
which already has sufficient banking fa- 
cilities. Vale v. Messenger, Iowa, 168 
N. W. Rep. 281. 35 B. L. J. 715. 


BILLS OF LADING. 


§73. Liability of bank surrendering bill 
without collecting attached draft. 

The shipper of a car of onions drew a 
draft on the consignee in favor of the 
plaintiff bank and indorsed the bill of 
lading to the plaintiff for collection. The 
plaintiff forwarded the papers to the de- 
fendant with instructions to deliver the 
bill of lading only upon payment of the 
draft. The consignee, however, managed 
to get the bill of lading and consequent- 
ly the onions, without paying the draft. 
It was held that the plaintiff could re- 
cover against the defendant notwith- 
standing the shipper’s equitable interest 
in the transaction. Bank of Madrid v. 
Merchants National Bank of Middle- 
> N. Y., 77 So. Rep. 167. 35 B. L. 
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§74. Right of bank discounting bill of 
lading as against creditor of 
shipper. 

The plaintiff bank discounted a draft 
attached to a bill of lading, covering a 
shipment of machinery. When the ma- 
chinery reached its destination the con- 
signee, who was a creditor of the shipper, 
seized it under attachment and it was 
later sold by the sheriff over the plain- 
tiffs protest. It was held, in an action 
against the creditor and the sheriff, that 
the claim of the plaintiff bank was supe- 
rior to that of the creditor and that the 
trial court was in error in dismissing 


the plaintiff's complaint. Painesville 
National Bank v. Hannan, Colo., 171 
Pac. Rep. 364. 35 B. L. J. 335. 


BLANK SPACES. 
+ See altered Paper, § 31. 
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§78. Implied authority to fill in blank 
spaces. 

A promissory note, dated at a place in 
Mexico, contained a blank space for the 
place of payment. It was held that the 
holder of the note was entitled to fill in 
the space so as to make the instrument 
payable at a place in California. Bloch- 
man Commercial & Savings Bank v. 
Ketcham, Cal., 171 Pac. Rep. 1084. 35 


B. L. J. 420 
BONDS. 
§82. Negotiability. 

Negotiable bonds belonging to the 
plaintiff were stolen from her safe de- 
posit box. The thief delivered them to 
an agent for sale and the agent sold 
them through the defendent brokers and 
accounted to the thief. The brokers had 
no reason to believe that the agent was 
not the real owner of the bonds. It was 
held that the brokers were not liable to 
SRE Pratt v. Higginson, Mass., 

Rep. 661. 35 B. L. J. 647. 


BROKERS. 
Liability. 

A broker, who invests money - his 
principal, without taking proper precau- 
tions as to the sufficiency of the security, 
is responsible for any resulting loss. 
v. 25 Can. S. C. 51. 


Where a ruil on mortgage, nego- 
tiated through a broker, is lost because 
of prior encumbrances on the mortgaged 
property, the broker is liable to his prin- 
cipal; it appearéd here that the broker 
agreed to loan the money only on first 
mortgage security worth at least twice 
the amount of the loan. — v. 
Field, 70 Ill. 438. 35 B. L. J. 1 


CAPITAL. 
Restoring impaired capital. 

The Superintendent of Banks notified 
the defendant bank that its capital was 
impaired to the extent of $1,600 and that 
the same should be made good by the 
stockholders or directors. The directors 
decided to make up a surplus fund of 
$2,000 and the plaintiff, one of the board, 
contributed $125 to that fund. He re- 
ceived from the cashier a receipt recit- 
ing that the amount was to be “repaid 
as soon as the bank’s earnings will per- 
mit.” It did not appear that the cashier 
had authority to give a receipt in such 
form. It was held that the plaintiff's 
contribution to the fund was a gift and 
not a loan and that he could not recover 
it back. Andrews v. Bank, 
167 N. Y. Supp. 935. 35 B. L. J. 120. 


CERTIFICATES OF DEPOSIT. 


§85. . Negotiability. 
‘Where a certificate of deposit i is other- 
wise in negotiable form, it is not ren; 
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dered nonnegotiable by the fact that it is 
made payable “on the return of this cer- 
tificate properly me ” Bingham y, 
os aor Ind., 118 N. E. Rep. 318, 
§88. 

The plaintiff wired $500 to one of its 
salesmen, who had been arrested, to be 
used as bail. The attorney for the sales- 
man deposited it in the defendant bank, 
which issued a certificate of deposit, re- 
citing that the attorney had deposited 
the money, payable to the magistrate “on 
the return of this certificate properly in- 
dorsed.” After the salesman was tried 
and acquitted the bank — the money 
to the attorney without, eye taking 
up the certificate, which had been sent 
to the plaintiff. It was held that the 
bank was liable to the plaintiff. Cohn- 
Goodman Co. v. People’s wt Bank, 
a 168 N. W. Rep. 1042. 35 B. L. J. 


ye the death of the wre of a cer- 
tificate of deposit, issued by the defend- 
ant bank, the bank paid the same to the 
decedent’s widow who, under his will, 
was entitled to his entire estate. It was 
held that the bank could not be'com- 
pelled to pay the amount again to the 
decedent’s administrator, although the 
widow was aged and mentally incapable 
of contracting; it appeared that the as- 
sets in the hands of the administrator 
were more than sufficient to pay all cred- 
itors and administration expenses. Mo- 
aig v. First National Bank, Ia., 166 

W. Rep. 733. 35 B. L. J. 282. 

Nhe two plaintiff church corporations, 
through a board of directors, owned and 
operated a cemetery, the board of direc- 
tors having charge of an improvement 
fund. The fund was invested in cer- 
tificates of deposit issued by the de- 
fendant bank, payable to the cemetery on 
the indorsements of the president and 
treasurer. The treaurer collected a 
number of these certificates and used the 


proceeds for his own It 


peared that several of the certificates 
had been altered by the treasurer so as 
to make them payable on either his or the 
president’s' indorsement. It was held 
that the bank was liable to the plaintiffs 
for the amounts of these certificates, a 
total of $6,272. Trustees of German, etc., 
Congregation v. Merchants’ National 
Bank, Minn., 165 N. W. Rep. 492. 35 
Bo 115. 


CERTIFIED CHECKS. 
§99. Effect of certification. 

The certification of a check by the 
drawee bank releases only the existing 
indorsers and does not release subse- 
quent indorsers. John J. Felin & Co. 
Inc., v. Petix, 167 N. Y. Supp. 1073. 35 
B. L. J. 91. 


§100. Form of certification. 

The drawee bank is not liable to the 
hoider of a check even though the holder 
took it upon the statement of an officer 
of the drawee that the check was good. 
Van Buskirk v. State Bank, 35 Colo. 142, 
83 Pac. Rep. 778. 35 B. L. J. 517. 


‘$101. Certification by telegraph. 

A certification need not be written on 
the face of the check; a telegram signed 
by the drawee bank, ‘stating that it will 
pay the check, is a valid certification. 

here a bank sends such a telegram, it 
cannot escape liability on the ground 
that the check contains the words “with 
ex.,” because the fact that a check is 
made payable with exchange does not 
~ ag | way increase the drawee’s liabil- 

owa State Bank v. City National 
Bank, ae 163 N. . Rep. 148. 35 


A telegram sent by the drawee of a 
draft, saying that the draft “is good, > 
in answer to a telegraphic inquiry if the 
drawee would pay the draft, does not 
constitute an acceptance. Colcord v. 
Banco de Tamaulipas, 168 N. Y. Supp. 
710. 35 B. L. J. 250. 


§107. Check raised after certification. 

A check for $200, drawn on and cer- 
tified by the defendant bank, was fraud- 
ulently raised by the drawer to $2,000 
and cashed by the plaintiff bank. It 
was held that the plaintiff bank could 
not recover in an action against the 
drawee bank. Ozark Savings Bank v. 
Bank of 204 S. W. 
Rep. 570. 35 B. L. J. 7 


§112. Lost checks. 

Where one who purchases cashier’s 
checks from a bank, payable to his or- 
der, loses them he is not entitled to new 
checks or his money until he has given 
indemnity to the bank to protect it in 
the event that the checks turn up in the 
hands of a holder in due course. Baintee 
Nat. Bank'v. Stiger, 67 N. J. ye 
58 Atl. Rep. 1055. 35 B. L. J. 217 


§113. Checks drawn against no funds. 

Under the Wisconsin statutes the of- 
fense of issuing a check against no funds 
is complete when the check is issued 
with intent to defraud. Merkel v. —_ 
bo 167 N. W. Rep. 802. 35 B. 


In order to convict a person of swin- 
dling under the Texas statute, providing 
a penalty for drawing checks against in- 
sufficient funds, it must be shown that 
at the time of drawing the check the 
drawer had no good reason to believe 
that it would be paid. Pruitt v. State, 
Tex., 202 S. W. Rep. 81. 35 B. L. J. 319. 

Under the Missouri statute, making it 
a crime to draw a check against no funds, 
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an indictment which does not allege that 


the party receiving the check parted 
with money in reliance upon the ac- 
cused’s representations is insufficient. 
State v. Workman, Mo., 199 S. W. Rep. 
131. 35 B. L. J. 24, 


CLEARING HOUSES. 


Dissolution of clearing house association. 

The courts will not interfere to pre- 
vent the voluntary dissolution of a clear- 
ing house association. The complaining 
bank here alleged that it had opposed the 
reduction of the maximum rate of inter- 
est on savings deposits from four per 
cent to three per cent and that the ob- 
ject of the proposed dissolution was to 
form a new clearing house association, 
to which no bank would be admitted un- 
less it would agree to the three per cent 
rate. It was held nevertheless that the 
plaintiff was not entitled to an order re- 
straining the dissolution. People’s Sav- 
ings Bank v. First National 
173 Pac. Rep. 52. 35 B. L. J. 6 


COLLECTIONS. 
Collection of draft. 

The plaintiff sold three carloads of 
corn and the agent of the consignee drew 
three drafts on the latter, payable to 
the defendant bank. The amount was 
credited to the agent’s account, who 
thereupon gave his check to the plain- 
tiff for the purchase price of the corn. 
This check was deposited to the plain- 
tiffs credit in the bank. Only one of 
the drafts was collected. The bank noti- 
fied the plaintiff of this fact and the 
latter gave the bank his checks covering 
the entire amount of the deposit, receiv- 
ing, from the bank the amount of the 
draft which had been paid. It was held 
that the bank was not liable in an action 
by the plaintiff for the balance of the de- 
posit. Brigance v. Bank of Cooter, Mo., 

00 S. W. Rep. 668. 35 B. L. J. 276. 
§127. Right to revoke credit. 

Where a bank credits the amount of 
a sight draft to the account of the de- 
positor it is ordinarily entitled, upon the 
dishonor of the draft, to charge the 
amount thereof back against the deposi- 
tor’s account. If at the time the deposi- 
tor’s account is not sufficient for that 
purpose the bank may recover the 
amount in an action against the deposi- 
tor. Lyon County State Bank v. Poe” 
or. mene. 171 Pac. Rep. 1159. 35 B. 


The plaintiff deposited two checks ag- 
gregating $2.500 in the defendant bank. 
The checks were drawn on the defend- 
ant and proved‘to be uncollectible be- 
cause they had been drawn against an 
uncollected check on which payment was 
subsequently stopped. It was held that 
the defendant was entitled to revoke the 


L_ 


vi THE BANKING LAW JOURNAL 


credit which it gave the plaintiff at the 
time of making his $2,500 deposit. Sny- 
der v. Hamilton National Bank, Colo., 
177 Pac. Rep. 1069. 35 B. L. J. 481. 


CONSIDERATION. 


§133. What does not constitute a suffi- 
cient consideration. 

The maker of a note for $5,000 deliv- 
ered it to the payee, his daughter, re- 
questing her at the time to give him the 
sum of 25 cents in order to make the 
note binding. There was no other '‘con- 
sideration for the note. After the mak- 
er’s death it was held that the same 
could not be enforced against his es- 
tate. In re Wiles, 168 N. Y. Supp. 940. 
35 B. L. J. 162. ‘ 


CONTRACTS. 


Withdrawal of order. 

An order for a machine, specifically 
made subject to the approval of the sell- 
er, although it provides that it cannot be 
countermanded, can be withdrawn at any 
time before the shipment of the machine 
or notice of the acceptance of the order. 
Howe Scale Co. v. Wolfshaut, 170 N. Y. 
Supp. 943. 35 B. L. J. 555. 

Public contracts. 
. Where a statute provides that all work 

other than ordinary repairs done for a 
city must be performed under contract 
let to the lowest responsible bidder, con- 
tractors, who make permanent altera- 
tions in a public building, the contracts 
not being let to the lowest bidder, can- 
not enforce their contracts against the 
city and cannot recover the money which 
the city agreed to pay them for their 
work. Dolan v. Schoen. Pa., 104 Atl. 
Rep. 149. 35 B. L. J. 698. 

Sale of “season’s output.” 

The defendant company entered into a 
contract with the plaintiff company to 
sell “Season’s output of cotton linters 
for season 1915-1916, about four hun- 
dred (400) bales.” The output amounted 
to only 155 bales and the plaintiff sued 
to recover damages for the failure to 
deliver the balance of the 400 bales. It 
was held that the output only was con- 
tracted for, that the fact that the esti- 
mate exceeded the output was immate- 
rial and that the defendant was not li- 
able. Kenan. McKay & Spier v. York- 
ville Cotton Oil Company, S. C., 96 S. E. 
Rep. 524. 35 B. L. J. 781. 

Agreement not to engage in particular 
business. 

A contract by which an employee 
agrees not to engage in the manufacture, 
purchase, or sale of a oo in New York 
State, or any one of five other eastern 
states, for a period of five years after 
leaving his employment, is not invalid 
as an unlawful restraint of trade and 


may be enforced by injunction. Wilkin- 
son Bros. & Co. v. Ebbets, N. Y., 170 
N. Y. Supp. 1044. 35 B. L. J. 564 


Damages for breach of contract. 


The plaintiff ordered from the defend- 
ant thirty-_pieces of cloth to be delivered 
at once. Thereafter, the plaintiff ac- 
cepted and paid for five pieces. It was 
held that this did not preclude the plain- 
tiff from claiming damages against the 
defendant for his failure to deliver the 
balance of the goods contracted for. 
Mechlowitz v. Krenik, N. Y., 170 N. Y. 
Supp. 923. 35 B. L. J. 550. 


CORPORATIONS. 


Corporation note in payment of presi- 
dent’s debt. 

A note signed in the name of a cor- 
poration by its president and secretary 
was delivered to the payee in payment of 
the president’s personal obligation, with- 
out the knowledge of the other officers 
or stockholders of the company. It was 
held that the note was not binding on 
the corporation. Hoffman v. Gottstein 
Investment Company, Wash., 172 Pac. 
Rep. 573. 35 B. L. J. 650. 


Powers e 


A corporation cannot practice law. 
U. S. Title G Brown, 86 


Liability of person signing note as di- 
rector. 

The fact that the officials of a bank 
knew that a person, signing a note and 
writing the word “director” after his 
name, did not mean to be individually 
liable, is no defense in an action by the 
bank on the note, where the bank offi- 
cials did nothing to mislead the maker. 
Nimnich v. Bank of Corning, Ark., 200 
S. W. Rep. 992. 35 B. L. J. 273. 


DELIVERY. 


§151. Incomplete instrument filled out 
and negotiated without having 
been delivered. 

After the defendant had signed a note 
containing blank spaces the payee 
grabbed it and refused to return it. The 
note was later filled out, indorsed and 
discounted with the plaintiff bank. While 
ordinarily a maker is not liable on a 
note which is taken in this manner and 
filled out without authority, it was held 
that the bank could recover against the 
maker in this case, if it could be shown 
that the latter was guilty of negligence 
in permitting the instrument to get into 
circulation. Atlanta National Bank v. 
Bateman, Ga., 94 S. E. Rep. 853. 35 B. 
185, 


Misc. Rep. (N. Y.) 287; Matter of Co- | 
operative Law Co., 198 N. Y. 479. 35 
B. L. J. 10. 


DEPOSITS. 
Municipal funds. 

The Statutes of Ohio provide that, 
upon giving a proper bond, a city treas- 
urer may deposit public moneys in banks 
selected by him subject to his draft and 
that “all profits arising from such deposit 
or deposits shall inure to the benefit of 
the funds.” The treasurer of the plain- 
tiff city deposited the proceeds of water- 
works bonds in the defendant bank on 
an understanding that no interest was 
to be paid and that no charge was to be 
made for safe keeping. It was held that 
the bank would nevertheless have to ac- 
count to the city for the profits which it 
realized on the deposit. Franklin Na- 
tional Bank v. City of Newark, O., 118 
N. E. Rep. 117. 35 B. L. J. 107. 


Bank liable for turning deposit over to 
marshal. 

The plaintiff, a depositor in the de- 
fendant bank, had been fined $10,000 by 
the United States District Court on a 
charge of urging resistance to the Fed- 
eral Selective Draft Law. Upon the de- 
mand of the United States Marshal the 
defendant turned over to him the plain- 
tiffs deposit amounting to $417.83 to ap- 
ply on the fine, the Marshal not having 
obtained a court order authorizing such 
payment. It was held that the payment 
was no protection to the bank and that 
it was liable to the depositor for the 
amount of the deposit. Berkman v. New 
York Produce Exchange Bank, N. Y., 
167 N. Y. Supp. 441. 35 B. L. J. 25. 
Entry in pass book. 

An entry in a depositor’s pass book 
is not. conclusive evidence that the de- 
posit entered was in fact made. The 
bank may, if it is able to produce the 
evidence, show that the entry was an 
error. L. J. Brosius & Co. v. First Na- 
tional Bank. Okla., 174 Pac. Rep. 269. 
35 B. L. J. 786. 

§157. Guaranty of deposits. 

It is provided by statute in Nebraska 
that banks shall not pay interest on de- 
posits at a rate greater than five per 
cent. It is held that, where a greater 
rate is paid,, the depositor is merely a 
general creditor and is not entitled to 
the benefits. provided for by the Deposi- 
tors’ Guaranty Act. Iams v. Farmers 
State Bank, Neb., 165 N. W, Rep. 145. 
35 B. L. J. 262. 


§159. Deposits made when bank insolv- 
ent. 


Where it appeared that the liabilities 
of a private banker exceeded his assets 
by $1,000 and that the assets included 
his own $5,000 note and about $2,000 in 
other worthless paper, it was held that 
he had knowledge of his insolvency and 
that he was subject to prosecution under 
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the Iowa statute against receiving de- 
osits when insolvent. State v. rter, 
+ tein 164 N. W. Rep. 759. 35 B. L. J. 


§166. Deposits by agents. 

The plaintiff gave her husband some 
money to oy Seas in a bank, which 
money was to be used in a joint business 
venture. The husband wrongfully de- 
osited it in his own name in the de- 
endant bank. Later the plaintiff noti- 
fied the bank that the money was hers 
and that attachment papers were being 
prepared. The bank nevertheless paid it 
out to the husband. It was held that the 
bank was liable for the amount. Miller 
v. Bank of Washington, N. C., 96 S. E. 
Rep. 977. 35 B. L. J. 874. 

The employee of an association, au- 
thorized to draw checks against the 
association’s bank account, wrongfuliy 
arew a check to his own order and sev- 
eral checks to the order of the defendant 
trust company, which he deposited with 
the trust company to the credit of his 
individual account. Later he withdrew 
and misappropriated the proceeds. It 
was held that the trust company. having 
no reason to believe that a fraud was 
being committed, was not liable ta she 
association. Kendall v. Fidelity Trust 
Company, Mass., 119 N. E. Rep. 861. 35 
B. L. J. 562. 


A clerk, authorized to indorse checks 
payable to his employer with a rubber 
stamp for deposit, wrongfully added his 
signature to the stamped indorsement 
and deposited it in his own account, 
afterwards withdrawing the proceeds. It 
was held that his wrongful diversion of 
the proceeds did not make his indorse- 
ment a forgery and that the bank in 
which the check was deposited was not 
liable to the payee. McCabe Hanger 
Mfg. Co. v. Chelsea Exchange Bank, 179 
N. Y. Supp. 759. 35 B. L. J. 515. 

§169. Deposits by guardian. 

The guardian of the plaintiff deposited 
in his individual account in the defend- 
ant bank a check for $1,250 payable to 
him as guardian. The guardian was in- 
debted to the bank on a note of $700. 
He drew a check for $850 payable to the 
bank and received his note, the collateral 


securing it, and $150 in cash. It was: 


held that the bank had notice of the 
trust character of the deposit and was 
liable to the ward for $700 with interest. 
Brovan v. Kyle, Wis., 165 N. W. Rep. 
38 B. L. J. -33. 
§175. Deposits in two names. 

An attorney deposited money belong- 


ing to a client in the joint names of the 


client and himself for the purpose of fa- 


cilitating withdrawals Upon the at-' 


torney’s death it was held that the de- 


posit was not subject to an inheritance. 
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tax, even under section 249 of the New 
York Banking Law, which provides that 
the making of a joint deposit is conclu- 
sive evidence of the intention to vest title 
to the deposit in the survivor. In re 
Buchanan’s a N. Y., 171 N. Y. 
Supp. 708. 35 B. . 723. 

A man bower money. belonging to 
his sister-in-law in a savings bank in 
their joint names for convenience in 
drawing and with no intention of ac- 
quiring title to any part of the deposit. 
It was held that the New York Statute, 
declaring that a deposit in two names 
is conclusive evidence of an intention to 
vest title thereto in the survivor, was 
not applicable and that upon the death 
of the brother-in-law the deposit was not 
subject to an inheritance tax.. In re 
Buchanan’s estate, 166 N. Y. Supp. 947, 
July, 1917. 35 B. L. J. 52. 

A depositor in a savings bank wrote 
to the bank requesting it to enter the 
name of F. Z. on the signature card of 
her savings account stating: “I want to 
make it a joint account payable to either 
or survivor.’ Under the Michigan 
Statute, referring to deposits in two 
names; it was held that, although the 
depositor did not intend to make a gift 
at the time of this transaction, but in- 
tended rather that F. Z. should have the 
deposit after her death, the depositor’s 
intent would be enforced and that F. Z. 
was entitled ta the deposit after the de- 
positor’s death by right of survivorship. 
Peoples State Bank v. Miller’s Estate, 
165 N. W. Rep. 608. 


It is necessary to obtain the consent 
of the New York State Comptroller be- 
fore turning over the balance of a joint 
account to the survivor. even where the 
words “payable to either or the sur- 
vivor” appear on the books of the bank. 
In either event the deposit is subject to 
the inheritance tax. Tax Law of New 
York, section 227. 35 B. L. J. 681. 

The owner of savings bank deposits, 
who was about to go ona visit, had the 
deposits placed in the names of herself 


and her niece and delivered the pass- 


books into the possession of the niece. 
The owner’s object in doing this was to 
enable the niece to make remittances to 
her during her absence. At the time of 
the transaction the niece promised to re- 
turn the passbooks upon demand. But 
when the owner returned, the niece re- 
fused to give up the books. It was held 
that the court had authority to compel 
the niece to deliver the passbooks to the 
owner, together with an assignment. 
Bradford v. Eastman. Mass., 118 N. E. 
Rep. 879. 35 B. L. J. 410. 
§178. Unclaimed deposits. 

here a statute provides that banks 
and other corporations and persons shall 


file reports as to deposits held by them 
for a long period of time and prescribes 
conditions under which such deposits 
may escheat to the state, a bank is en- 
titled to have the constitutionality of 
the statute passed on at the time when 
it is called upon to file its report, and 
need not wait until the state undertakes 
to carry out the ultimate purposes of the 
act. ermantown Trust Company x 
gs tg amy 103 Atl. Rep. 596. 35 B 


The laws of Pennsylvania provide that 
wherever any depositor in a savings in- 
stitution makes no demand for his de- 
posit for a period of thirty years after 
the last deposit or payment, the deposit 
shall be paid over to the state treasurer. 
It is also provided that after a deposit 
has been paid to the state treasurer the 
depositor may recover the amount with- 
out interest. It is held that this statute 
is constitutional and valid. Common- 
wealth v. Dollar paveag Bank, Pa., 102 
Atl. Rep. 569. 35 B. L. J. 193. 


§179. Damages against bank for failure 
to honor checks. 

The defendant bank refused to pay the 
plaintiff's check in the mistaken belief 
that it was drawn against insufficient 
funds. The plaintiff had delivered the 
check to a manufacturer in payment for 
building certain machines on which the 
plaintiff had a patent. The manufacturer 
became incensed over the transaction 
and refused to build any more machines 
for the plaintiff unless paid in advance. 
It appeared that the bank had no knowl- 
edge of the plaintiff's contract with the 
manufacturer. It was held that the dam- 
ages thus sustained by the plaintiff were 
so remotely caused by the dishonor of 
the check that the plaintiff was entitled 
to nominal soacers only. Meyer v. 
Co., 168 N. Y. Supp. 387. 

Where a bank refused to honor a de- 
positor’ s check in the mistaken belief that 
it was drawn against insufficient funds 
and the depositor was subsequently re- 
fused credit by the party to whom he 
had delivered the check, it was held that 
the depositor was entitled to have the 
jury assess the amount of damages sus- 
tained by him. Schein v. Public —_ 
Bat 167 N. Y. Supp. 384. 35 B. L. J. 
17. 

DOLLAR EXCHANGE. 


See Federal Reserve Act. 


EMBEZZLEMENT. 
Embezzlement by receiver. 

The receiver of a national bank cannot 
be indicted under section 5209 of the 
Revised Statutes, denouncing the offense 
of embezzlement and making false en- 
tries by every president, director, cashier, 
teller, clerk, or agent of a national bank. 


The receiver is not an officer of the bank, 
but of the United States, and does not 
come within the meaning of the word 
“agent” as used in this statute. United 
States v. Weitzel, 38 Sup. Ct. Rep. 381. 
35 B. L. T. 424. 


EMPLOYEES SAVINGS FUND. 
Liability of bank. 
The trustees of a savings fund, created 


for the benefit of the employees of a na- 


tional bank, borrowed $60,000 from the 
plaintiff bank on their note, giving shares 
of the national bank stock as security. 


’ Afterwards the national bank failed and 


its stock became worthless. It was held 
that the plaintiff could not compel the 
national bank to pay the note. Common- 
wealth Trust Company v. First-Second 
National Bank, Pa., 103 Atl. Rep. 598. 35 
B. L, J. 493. 


EXECUTORS AND ADMINISTRA- 
e TORS. 
Bank or trust company as executor. 

A trust company may act as executor 
in the State of Connecticut. When a 
trust company qualifies as executor in 
some state other than Connecticut, it 
cannot administer the assets of the estate 
in Connecticut until it has been appoint- 
ed ancillary administrator. In such case 
before the trust company has authority 
to act, it must in writing appoint the Sec- 
retary of State as its attorney for the 
service of process. Equitable Trust Co. 
of New York v. Plume et al.. Conn., 
103 Atl. Rep. 940. 35 B. L. J. 540. 

Authority in the charter of a Mary- 
land bank to “accept and hold all such 
trusts as shall or may be committed to 
it by any person, or by the order and 
direction of any judge or any court or 
tribunal,” does not authorize the bank 
to act as executor of a will. German- 
American Bank v. Kopp, Md., 103 Atl. 
Rep. 1009 35 R. L. J. 587. 
Qualifications of administrator. 

The fact that a person applying for 
letters of administration is ninety-two 
years of age and is prejudiced against 
certain of the heirs does not disqualify 
him from acting in the capacity of ad- 


ministrator. In re Plumb’s Estate, Cal., 
170 Pac. Rep. 609. 35 B. L. J. 270. 
Compensation. 


An executor or administrator may not 
receive from the estate any greater com- 
pensation than the statutory commission 
for his services, no matter how meritori- 
ous or extraordinary the services may 
be. Collier v. Munn, 41 N. Y. 143. 35 
Bo 


An executor cannot be allowed fees paid 
to 2 iaw firm, of which he is a partner, 
for services rendered to the estate by 
the firm. Parker v. Day, 155 N. Y. 383. 
38 B. L. J. 12. 


_LEGAL INDEX AND DIGEST 


FEDERAL RESERVE ACT. 


Advances by Federal Reserve Banks to 
Member Banks. 


Renewal of fifteen day notes..... 14 
Advances based on U. S. bonds or 
County warrants not eligible as se- 
CUFT, 
Indorsement by member banks... 15 
Limitation on indebtedness of national 
bank. 
Meaning of section .............. 128 
Aggregate rental of lease......... 129 
Bond to secure county deposits... 129 
Bank cannot use provision as de- 


Acceptances by member banks.... 129 
Regulation of discounts by Fed- 


eral Reserve Board ............ 130 
National Bank as real estate or in- 

surance broker ................ 130 
Dollar Exchange .................. 131 


. FORGED PAPER. 


Liability of bank. 

The agent of the defendant insurance 
company forged death claim papers and, 
upon receving the company’s check in 
payment, forged the payees’ indorse- 
ments and then indorsed his name as 
“Asst. Supt.” In some cases he used a 
mark for the payee’s indorsement and 
signed his name as witness. All of the 
checks were either cashed by the plain- 
tiff bank or credited to the agent’s per- 
sonal account. ‘It was held that the bank 
could not recover the amount of the 
checks from the insurance company. The 
reason for this holding was that the 
forged indorsements gave the bank no 
title and there was.no contractual rela- 
tion between the bank and the insurance 
company upon which to base a right of 
recovery. Manufacturers Bank v. Pru- 
dential Insurance Co., 168 N. Y. Supp. 
913. 35 B. L. J. 174. 

The plaintiff, as agent of a milling 
company, drew a_ check, which was 
stolen from his office and collected on 
a forged indorsement through the de- 
fendant bank. Although the drawee 
bank was liable for the amount, the 
plaintiff allowed the check to be charged 
against the company’s account, took up 
the check and brought suit against the 
defendant. It was held that, having re- 
leased the drawee. he had ratified the 
payment and could not recover against 
the defendant. Cherbonnier v. Citizens 


National Bank. Tex., 199 S. W. Rep. 307. 

35 B. L. J. 169. 

§190. Liability of bank to drawer where 
bank pays check bearing forged 
signature. 

The defendant bank paid a $3,500 
check from the plaintiff's account, the 
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signature on which was forged by the 
plaintiff's bookkeeper. The plaintiff dis- 
covered the forgery 18 days later and 
immediately notified the bank. A printed 
rule on the pass book and on the bank’s 
monthly statements provided that errors 
must be reported within 10 days. It was 
held that this was not binding on the 
plaintiff because it had not been called 
to his attention and the bank was held 
liable. Denbigh v. First National .Bank, 
Wash., 174 Pac. Rep. 475. B. L. J. 803. 


§197. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 

A bank which pays a depositor’s check 
bearing a forged indorsement cannot 
charge the same against the depositor’s 
account. In such a case the bank is not 
excused from liability because the de- 
positor fails to give it prompt notice 
upon discovering the fraud where it ap- 
pears. that the forger had disappeared 
before the depositor had discovered the 
forgery, leaving no property. National 
Bank of Commerce v. Fish, Okla., 169 
Pac. Rep. 1105. 35 B. L. J. 165. 

A check payable to the plaintiff rail- 
road company and drawn on the defend- 
ant bank was wrongfully indorsed and 
presented by a freight agent in the plain- 
tiffs employ and paid by the defendant. 
It was held that the bank was liable to 
the plaintiff for the amount of the check. 
Louisville & N. R. Co. v. Citizens Na- 
 —a Bank, Fla., 77 So. Rep. 104. 35 


4 

The plaintiff drew a check on the de- 
fendant bank payable to “The Royal 
Consulate of Italy,” and forwarded it to 
the Italian Consul at Denver, Colo. The 
Consul was away when the check arrived 
and it fell into the hands of a clerk who 
collected it on a forged indorsement. It 
was held that the defendant bank was 
liable to the plaintiff for the amount of 
the check. Scala v. Miners’ & Merchants’ 
a hn 171 Pac. Rep. 752. 35 B. L. 


§198. Liability of bank to real owner of 
instrument bearing forged in- 
dorsement. 

The plaintiff’s agent indorsed the plain- 
tiffs name on a check payable to the 
plaintiff, collected the proceeds through 
the defendant bank and used them per- 
sonally. It was held that the bank was 
liable for the amount. Hope Vacuum 
Cleaner Co. v. Commercial National 
Bank, Kans., 168 Pac. Rep. 870. 35 B. 
L. J. 201. 

The pees by a drawee bank of a 
check bearing a forged indorsement is 
not equivalent to the pantasenee or cer- 
tification of the check. here a bank 

has paid such a check it is not liable in 

an action thereon by the payee of the 


check. State for Use of Arkansas Peni- 
tentiary v. Bank of Commerce, Ark., 202 
S. W. Rep. 834. 35 B. L. J. 469. 
§199. Instruments payable to bearer or 
having fictitious payee. 
A person representing himself to be 


Lieut. Peterson, . fraudulently 
obtained from the defendant a check for 
$100, payable to the order of Lieut. R. L. 
Parks, U. S. N., as a contribution to a 


navy tuberculosis camp. There was no 


such person as Lieut. Parks and the camp 
was also fictitious. The person repre- 
senting himself as Lieut. Peterson man- 
aged to get the check cashed by the 
plaintiff. The defendant, discovering the 
fraud, stopped payment and the plaintiff 
brought suit. It was held that the plain- 
tiff could not recover. United Cigar 
Stores Co. v. American Raw Silk « 
W908" 171 N. Y. Supp. 480. 35 B. L, 


FOREIGN EXCHANGE. 
Amount — by purchaser of 


Where a person bought from a bank 
a draft on a Russian bank payable in 
rubles and later returned the draft for 
cancellation it was held that he was en- 
titled to recover from the bank the value 
of the rubles at the rate of exchange pre- 
vailing at the time when the transfer of 
credit back to the bank became effective. 
He was not entitled to recover the 
amount he paid for the draft, nor was 
he limited to the value of the rubles at 
the time of the bringing of suit. Gelfand 
v. State Bank, N. Y., 172 N. Y. Supp. 99. 
35 B. L. J. 884. 


FRAUD. 
§204. Instrument obtained by fraud. 
Where notes are procured by fraud the 
making of renewal notes after discove 
of the fraud is a waiver of the fraud. 
Thorpe v. Cooley, Minn., 165 N. W. Rep. 
265. 35 B. L. J. 47. 


GUARANTY. 

See Married women, § 274. 
Bank as guarantor. 

Unless expressly authorized a bank 
has no power to become liable as surety 
or guarantor of commercial paper, ex- 
cept where it is necessary for the bank 
to assume such liability, in the transfer 
of its own paper and securities in the 
usual course of business. International 
Harvester Co. v. State Bank, N. D., 166 
N. W. Rep. 507. 35 B. L. J. 357. 
Defendant bank wired plaintiff bank 

e guarantee payment three hundred 
dollars by Texas Produce Co. for car- 
load watermelons,” referring to a ship- 
ment to be made by customer of plain- 
tiff. It was held that defendant was li- 
able though melons were not shipped on 


ome 


= 
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day specified in the contract and. was 
6,000 pounds short. El Paso Bank & 
Trust Co. v. First State Bank, Tex., 202 
S. W. Rep. 522. 35 B. L. J. 415. 

§213. Guaranty in general. 

One who signs his name on the back 
of a non-negotiable note is liable as a 
guarantor and not as an indorser. In 
such case the holder of the note cannot 
enforce it against the guarantor, unless 
it appears that the holder gave consid- 
eration for the note. Weems v. Neblett, 
~~ 202 S. W. Rep. 930. 35 B. L. J. 


§214. Necessity for acceptance. 

The defendant bank wrote a letter to 
the plaintiff manufacturing company, 
stating that one of the plaintiff's custom- 
ers “has made arrangements with us to 
remit to you the sum of $262.32 upon ar- 
rival of goods subject to inspection.” 
The plaintiff did not acknowledge receipt 
of this letter, but later shipped the goods 
without notifying the bank. Subsequent- 
ly the plaintiff drew a draft for $267.91 
on the customer, which was dishonored 
because the customer had at the time no 
soe in the defendant bank. It was 
held that the bank was not liable as a 
guarantor and that the plaintiff had no 
cause of action against the bank. Chit- 
tenden & Eastman Co. v. Saunders Coun- 
ty National Bank, Neb., 168 N. W., Rep. 
100. 35 B. L. J. 544. 


HOLDERS IN DUE COURSE. 


§219. Payee as holder in due course. 

The payee of a note may be a holder 
in due course. The defendant signed a 
note as accommodation indorser, with the 
understanding that the plaintiff's name 
should not be filled in as payee. The 
maker, however, filled in the plaintiff's 
name and delivered the note to the plain- 
tiff in satisfaction of a claim. It was 
held that the plaintiff was a holder in due 
course and could enforce the note against 
the indorser. Johnston v. Knipe, Pa., 
103 Atl. Rep. 957. 35 B. L. J. 552. 

The plaintiff drew a check payable to 
the order of the defendant stock brokers 
_ and handed it to a third party with in- 
structions to deliver it to the defendants 
as margin upon a short sale. The third 

arty delivered the check to the brokers 
in a transaction of his own, and subse- 
quently received from them the amount 
standing to his credit, after covering a 
short sale, which he directed them to 
make for his account. It was held that 
the third party had no tonerent title to 
the check and that, for that reason, the 
brokers were liable to the plaintiff for 
the amount. Apostoloff v. Levy, N. 
170 N. Y. Supp. 930. 35 B. L. J. 549. 
§222. Holder must take in good faith. 

Te defendant was sued on a promis- 


xi 


sory note, which he gave in payment for 
goods which had been sold to him upon 
certain misrepresentations as to quality. 
The action was brought by a bank, to 
which the payee had sold the note. It 
appeared that the bank had purchased 
during a period of years several hundred 
similar notes from the same party and 
that in many instances, where suit had 


been brought, the defense of fraud had 


been interposed. It was held that the 

bank was not a holder in due course and 

could: not recover on the note. Iowa 

City State Bank v. Biggadike, Ark., 199 

S. W. Rep. 539. 35 B. L. J. 81. 

§223. Holder must take instrument be- 
fore maturity. 

In an action on a promissory note, it 
appeared that the plaintiff, holder of the 
note, was a person of no apparent large 
means, that he had never bought a note 
before and that he did not know the 
maker except through inquiry at Dun’s, 
where he had been told that the maker 
was good. The plaintiff was the only 
witness to testify that he had bought 
the note before maturity and the suit 
was not started until seven months after 
the default in payment. It was held that 
the defendant was entitled to have the 
jury pass on the question whether the 

laintiff was a holder in due course. 

reakstone v. Wolfinger & Lasber 
Bidg. Co., N. Y., 172 N. Y. Supp. 15 
35 B. L. J. 887. 

The defendant gave three promissory 
notes for $300 each, maturing on differ- 
ent dates, in payment for stock in the 
corporation by which he was employed. 

he stock, however, was never delivered 
to the defendant. After the maturity of 
the last of the three notes they were 
discounted by the plaintiff bank. It was 
held that the plaintiff bank was not a 
holder in due course and, therefore, was 
not ‘entitled to enforce the notes. It 
was also held that the defendant was 
entitled to an order cancelling the notes. 
Sparr v. Fulton National Bank, Ky., 200 
S. W. Rep. 310. 35 B. L. J. 313. 

§226. Amount paid. 

The payee of a three months’ accofh- 
modation note for $200 discounted it with 
the plaintiff for $181.50. Although the 
rate of discount was larger than 6 per 
cent. per annum, it was held that the 
ream was a bona fide holder for value. 

ennedy v. Heyman, 167 N. Y. Supp. 
311. 35 B. L. } 90. 

§227. Rights of holder in due course. 

The transferee of the note given for 
an aggregate sum due on a day named 
theren, but providing by its terms for 
payment in monthly installments cover- 
ing a considerable period of time there- 
after, acquires it without notice, wher- 
the past-due installments do not appear 
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to be in arrears at the time of the 
transfer. Consequently the defense of 
failure of consideration cannot be inter- 
posed by the maker against such a trans- 
feree. Reed v. i 6 Loan & Trust Com- 
E. Rep. 1002. 35 B. L. 


“The defendant delivered his note to 
the agent of a company in payment for 
goods which he had ordered and later 
the same day wrote to the company 
countermanding the order. The com- 
pany nevertheless forwarded the goods 
and sold the note for value before ma- 
turity to a bank, which after maturity 
indorsed the note without recourse for 
value to the plaintiff. Neither the bank 
nor the plaintiff had notice of the mak- 
er’s defense. It was held that the maker 
was liable. Stevens v. Khetter, S. C., 
96 S. E. Rep. 406. 35 B. L. J. 815. 

The defendant gave his note in pay- 
ment for shares of stock in a corporation 
being organized, it being understood that 
the certificate would be delivered to him 
later. The payee indorsed the note to 
the plaintiff bank having knowledge of 
the circumstances’ connected with the 
giving of the note. The certificate was 
never delivered to the defendant. It was 
held that, since the bank was a holder 
in due course, the fact that the consid- 
eration for the note had failed was no 
defense against its action on the note. 
Producers’ National Bank v. Elrod, 
Okla.. 173 Pac. Rep. 659. 35 B. L. J. 726. 

The plaintiff brought suit on a promis- 
sory note, made by the defendant, which 
recited that it was given for a machine, 
title to which was to remain in the payee 
vntil full payment should be made. The 
defendant claimed that the machine: had 
been warranted by the payee to do cer- 
tain work and that it would not do the 
things warranted and was unfit for any 
purpose. It did not appear that the bank 
had any knowledge of the warranties. 
It was held that the bank was a holder 
in due course and was entitled to recover. 
Hartv v. Keokuk Savings Bank, Tex., 
201 S. W. Rep. 419. 35 B. L. J. 346. 

The fact that notes are obtained from 
tke maker by fraud and misrepresenta- 
tion is no defense to an action brought 
on the notes by a bank. which discounted 
them in good faith before maturity and 
without notice. Ironbound Trust Co. v. 
Schmidt-Dauber Co., 169 N. Y. Supp. 
524. 35 B. L. J. 328. 


INDEMNITY. BEFORE PAYMENT. 
See § 112, Lost checks. 


INSURANCE. 


Burglary insurance. 

In the absence of a clause in a policy 
of insurance against theft, limiting liabil- 
ity to cases in which there are visible 


pany, Ga., 95 S. 
. 498. 


signs of entry or direct proof of theft, 
such proof will not be required in an 
action on the policy. Wolf v. Aetna 
Accident & Liability Company, N. Y., 170 
N. Y. Supp. 787. 35 B. L. J. 633. 
Fire Insurance. 

The fact that the owner of insured 
buildings burns grass on the premises, 
resulting in the destruction of the build- 
ings, will not prevent him from collect- 
ing under his fire insurance policies, even 
though in burning the grass he violated 
the provision of a statute. Todd v. 
Traders’ & Mechanics’ Ins. Co.. Mass., 
120 N. E. Rep. 142. 35 B. L. J. 731. 


INTEREST. 

See Payment before maturity. 
Effect of bank’s refusal to pay deposit. 

After the plaintiff had deposited money 
with the defendant bank an action to re- 
cover the sum was brovght against the 
bank by a third party. A few days later 
a representative of the plaintiff demand- 
ed the deposit and the demand was re- 
fused because of the action which had 
already been started. In the present ac- 
tion, subsequently instituted by the plain- 
tiff. it-was held that the bank was justi- 
fied under the circumstances in refusing 
to pay the deposit and that, therefore, 
it was liable only for the contract rate 
of interest and could not be compelled 
to pay interest on the deposit at the le- 
gal rate from the date of the demand. 
Kingdom of Roumania v. Guaranty Trust 
Company, New York Law Journal May 
1, 1918. 35 B. L. J. 354, 
§252. Time when interest starts to run. 

A note payable at a future day with 
interest bears interest from its date, in 
the absence of a different provision in 
the note; the paper would bear interest 
from maturity without the words “with 
interest.” Dunlap v. Kelley, 115 i 
a ane 92 S. W. Rep. 140. 35 B. 


§257. Compound interest. 

Interest may be recovered on overdue 
interest coupons in the usual form at- 
tached to bonds. Welsh ¥ First Divi- 
sion, 25 Minn. 314. 35 B. L. J. 216. 3 

It is not proper to allow interest upon 
interest stipulated in a note or contract, 
after default in the payment of the stipu- 
lated interest. Dyar v. seems, 24 
Minn. 267. 35 B. L. J. 2 


LIEN AND SET 
§261. Lien and set off in general. 

A depositor of the defendant bank, be- 
ing heavily indebted to the bank and 
needing a further extension of credit, had 
agreed with the bank that the proceeds 
of any shipments made by the depositor 
should be applied by the bank to his in- 
debtedness. The depositor delivered to 
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the bank a draft on a consignee with 
bill of lading attached and the bank col- 
lected the draft and applied the proceeds 
according to agreement. The plaintiff, a 
judgment creditor of the depositor, 
sought to obtain the proceeds of the 
draft in garnishment proceedings. It was 
held that the bank was entitled to hold 
the proceeds and apply them to the de- 
positor’s debt. P. Pastene & Company 
v. First National Bank, Ariz., 172 Pac. 
Rep. 656. 35 B. L. J. 643. 


LOAN AND DISCOUNT. 
Limitation on loans. 


Section 6358 of the General Statutes of 
Minnesota provides that no bank shall 
permit any person, corporation or co- 
partnership to become indebted to it to 
an amount exceeding 15 per cent. of its 
paid in capital and surplus. It is held 
that this provision does limit the amount 
of United States Bonds that may be pur- 
chased or held by a Minnesota Bank. 
Trumer v. South Side State Bank, Minn., 
166 N. W. Rep. 127. 35 B. L. J. 179. 

The statutes of California provide that 
no commercial bank shall make any 
loans to any individual, firm, or corpora- 
tion to an amount exceeding one-tenth of 
its actual paid-in capital stock and sur- 
plus. It is held that this provision does 
not render void and enforceable a loan 
by a commercial bank in excess of the 
prescribed amount. Under certain cir- 
cumstances a penalty for the violation of 
this statute may be inflicted by the su- 
perintendent of banks, but the statute 
does not in any way operate for the ben- 
efit of the borrower. Blochman Com- 
mercial & Savings Bank v. F. G. Invest- 
ment Co., Cal., 171 Pac. Rep. 943. 35 B. 
L. J. 341. 


MARRIED WOMEN. 


§274. Liability of married women as 
surety or guarantor. 

A guaranty in writing by a woman of 
the prompt payment of her husband’s in- 
debtedness, to a national bank, may be 
enforced by the bank; the bank’s for- 
bearance to bring suit aganist the hus- 
band is a sufficient consideration for the 
wife’s -guaranty. Hieston v. National 
City Bank, Md., 104 Atl. Rep. 281. 35 
B. L. T. 800. 

In New Jersey a married woman can- 
not legally bind herself as a guarantor 
or surety for the debts of another. She 
will not, however, be permitted to rescind 
an executed contract of this character. 
Thus, where a married woman left two 
savings bank passbooks, with the cashier 
of her bank, as security for loans made 
by the bank to her husband, she could 
not compel the cashier of the bank to 
pay the deposit to her, although she 
brought action against the bank before 
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the notes became due. Lieber v. Amer- 
ican National Bank, N. J., 103 Atl. Rep. 
381. 35 B. L. J. 574. 

The plaintiff brought an action to can- 
cel a note secured by a mortgage, which 
she had executed jointly with her hus- 
band, on the ground that the note was 
given as security for her husband’s debt. 
The defendant bank which held the note 
had bought it from the payee and was a 
holder in due course and had no notice 
of any defense to the note. It was held 
that the plaintiff was not entitled to have 
the note concelled. Birmingham Trust 
& Savings Company v. Howell, Ala., 79 
So. Rep. 377. 35 B. L. J. 779. 

A married woman’s guaranty of her 
husband’s debt is valid in Illinois but 
invalid in Texas. When a married wom- 
an, domiciled in Texas while temporarily 
in Illinois, executed a guaranty of her 
husband’s debt it was held that the same 
could not be enforced’ in an action in- 
stituted in the Federal courts of Texas. 
Union Trust Company v. Grosman, 38 
Sup. Ct. Rep. 147. 35 B. L. J. 183. 


MATURITY. 


§275. Computing time. 

One who takes a note for money due 
cannot bring suit on the debt, for which 
the note was given, before the maturity 
of the note. Walter H. Goodrich & Co. 
v. Friedman, Conn., 102 Atl. Rep. 607. 
38 B. L. J. 191. 


MORATORIUM. 
Belgian moratorium. 

A bill of exchange drawn, delivered 
and accepted in Belgium, for goods pur- 
chased there and payable in Belgium, is 
regulated by the law of that country and 
cannot be enforced in New York, pend- 
ing moratorium for the period of the 
war, decreed by the king of es ey 


Sup. 467. 35 B. L. J. 578. 


MORTGAGES. 
§287. Chattel mortgage. 

Under a statute providing that the par- 
ties to a chattel mortgage must make 
oath that the debt is a just debt honestly 
due and owing a valid mortgage cannot 
be made to secure a debt thereafter to be 
contracted. Page v. Ordway, 40 N 
253. 35 B. L. J. 6. 

The laws of Missouri provide that 
chatte! mortgages, to be valid as against 
third persons, must be filed in the county 
where the mortgavor resides, unless the 
mortgaged property is delivered to and 
retained by the mortgagee. Under this 
statute it is held that a mortgage, exe- 
cuted by a corporation which had its 
principal office in one county and its 
manufacturing plant in another county, 
must be filed in the former county. In 
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this instance the mortacge was filed in 
the county in which the plant was lo- 
cated and it was held aos it would not 
protect the mortgagee against a subse- 
quent judgment creditor of the mortga- 
or. Bank of Malden v. Wayne Heading 
1366.” 200 S. W. Rep. 693. 35 B. L. 


A description in a chattel mortgage of 
the property covered by the mortgage is 
sufficient, where it is of such a nature 
that it will put a third person upon in- 
quiry, which, when pursued, will enable 
him to ascertain the aay. ‘intended 
‘to be mortgaged. Mitchell v. Guaranty 
State Bank, Okla., 172 Pac. Rep. 47. 
fi 403. 

NATIONAL BANKS. 
§291. Powers of national banks. 

A national bank has no power to ne- 
_gotiate loans for others. here a na- 
' tional bank does negotiate such a loan 
it cannot be held liable in damages by 
the lender for a failure to lend on sound 
Pollock 
tional 
35 B. 
Action in foreign state. 

The bringing of an action in Mary- 
land by an Illinois National Bank does 
not constitute “doing business” in Mary- 
land within the meaning of the statutes 
of that state, requiring foreign corpora- 
tions “doing business” therein to file a 
certificate with the secretary of state. 
Hieston v. bi ad Bank, Md., 104 
Atl. Rep. 281. 35 B. L. J. 800. 


NEGOTIABILITY. 

§298. ‘Words destroying negotiability. 

A promissory note written on a Ayal 
ed blank read in part, “I promise to 
to the order of L. F. Closman on _ 
The words “Promise to pay to the order 
of” were printed. The word “I” and the 
words “L. F. Closman only” were writ- 
ten in ink. It was held that the note 
was not payable to order as required by 
the Negotiable Instruments Law but was 
ayable to the payee only and was there- 
ore non-negotiable. First National 
Bank v. Greenlee, Neb., 166 N. W. Rep. 
559. 35 B. L. J. 360. 


302. Instruments payable out of par- 
ticular fund. 


v. Lumberman’s Na- 


a Ore., 168 Pac. Rep. 616. 
42. 


A promissory note is rendered non-ne- 
gotiable by the following clause: “This 
note is made upon the condition and with 
the express understanding that it is to be 
paid out of the first money received by 
the Central Avenue Real Estate Co. 
from the sale of lots, which money would 
soos to me.” Elector v. eg Ark., 

203 S. W. Rep. 1024. 35 B. L. J. 556. 
§304. Certainty of amount. 

A note is not rendered non-negotiable 

by the following clause: “With interest 
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at the rate of 9 per cent. per annum, 
payable annually, from date until paid: 
Provided, however, if note is = on or 
before maturity, interest shall be only 
7: per cent.” Union National Bank v. 
174 Pac. Rep. 1034. 35 


The note sued on contained a provi- 
sion “that in the event that said note 
is paid at maturity that 6 per cent. shall 
be deducted from the amount thereof, 
and non-payment of any installment for 
more than thirty days after maturity 
renders remaining installments due at 
holder’s option.” The note was executed 
rowed to the adoption of the Negotiable 

struments Law in Oklahoma and was 
governed by the law in force at the time 
of its delivery. It was held that the 
note was non-negotiable for the reason 
that it was not certain as to amount or 
as to time of payment. Lambert v. Har- 
i aid. Okla., 171 Pac. Rep. 45. 35 B. L. 


A note is made non-negotiable by the 
following clause: “With interest at the 
rate of 9 per cent. per annum, payable 
annually from date until paid; Provided, 
however, if the note is paid on or before 
maturity, interest shall only be 7 per 
cent.” Where such a note was given for 
a machine, which turned out not to be 
as warranted, it was held that the plain- 
tiff bank could not recover on it, even 
though the bank purchased it in good 
faith and for value. Chicago, R. I. & P. 
Ry. Co. v. McElreath, Okla., 169 Pac. 
Rep. 626. 35 B. L. J. $2. 

§306. Time of payment. 

_The promissory notes sued on were 
given in purchase of an electric lighting 
plant. The contract of sale, which ac- 
companied the notes, ——— that they 
might be paid in monthly installments in 
sums of 50 per cent. or more of the 
monthly earnings of the plant. It was 
also provided in the contract that, in 
case of serious accident, the payment 
might be deferred until the cost of nec- 
essary repairs could be paid for out of 
the earnings of the plant. It was held 
that, inasmuch as the time of payment 
might never occur, if the plant failed to 
earn more than was needed for repairs 
the notes were uncertain as to time of 
payment and therefore non-negotiable. 
Bank A Evansville v. Kurth, Wis., 1 
N. W. Rep. 658. 35 B. L. J. 406. 

The following clause in a promissory 
note does not render it non-negotiable: 
“We, the makers, sureties, indorsers and 


' guarantors of this note, hereby severally 


waive presentment for payment, notice 
of nonpayment, protest and notice of 
protest and consent that time of go none! 
may be extended without notice t ereof 
to any of the sureties of this note.” 

In this case there was nothing to in- 


| 
| 
di 
a su 
resp 
to tl 
no 
ity 
636. 
§309 
U 
pays 
ay: 
able 
35 
A 
“our 
goti 
“cur 
cor 
cur’ 
568. 
Not 
T 
wre 
nor 
of | 
def 
his 
hel 
the 
cas 
bel 
Cri 
De 
B. 
Ac 
ins 
in 
Ss. 
Ac 
ac 
to 
de 
J. 
gi 
s¢ 
di 
ti 
tc 
Vv 
E 
b 
d 


a surety. The provision, therefore, with 
respect to extending time without notice 
to the sureties was meaningless and had 
no effect upon the negotiability of the 
instrument. National Bank of Webb 
City v. Dickinson, Kan., 171 Pac. Rep. 
636. 35 B. L. J. 331. 

§309. Medium of payment. 

Under the California statute a note 
payable “in United States gold coin” is 
payable in money only and is a negoti- 
able instrument. Eastman v. Sunset 
Park Land Co., Cal., 170 Pac. Rep. 642. 
35 B. L. J. 350. 

A certificate of deposit payable in 
“current funds” or in “currency” is ne- 
gotiable, the terms “current funds” and 
“currency,” at the present time, having 
come to mean money. Millikan v. Se- 
curity Trust Co., Ind.,.118 N. E. Rep. 
568. 35 B. L. J. 255. 


NON-NEGOTIABLE PAPER. 
Non-negotiable bonds. 

The cashier of the plaintiff bank 
wrongfully and without authority took 
non-negotiable bonds from the vaults 
of the bank and pledged them with the 
defendant brokers as margin to cover 
his individual stock speculations. It was 
held that the bank was entitled to re- 
cover the bonds, notwithstanding that 
the defendants had no knowledge of the 
cashier’s wrongful use of the bonds and 
believed that they belonged to him. 
Crocker National Bank v. Byrne & Mc- 
Donnell, Cal., 173 Pac. Rep. 752. 35 
B. L. J. 789. 


NOTARIES. 
Acknowledgment by telephone. 
An acknowledgment of a deed or other 
instrument taken over the telephone is 


invalid. Roach v. Francisco, Tenn., 197 
S. W. Rep. 1099. 35 B. L. J. 154. 


Acknowledgment before attorney. 

The fact that the notary taking the 
acknowledgment of a mortgage is at- 
torney for the mortgagee does not ren- 
der the mortgage void. Fair v. Cum- 
ane Ala., 79 So. Rep. 258. 35 B. L. 


NOTICE OF DISHONOR. 


§323. To whom notice may or should 
be given. 

The fact that the maker of a note 
gives a mortgage to the indorsers to 
secure them against liability does not 
dispense with the necessity of giving no- 
tice of dishonor to the indorsers in order 
to charge them with liability. Barber v. 
W. M. Absher & Company, N. C., 96 S 
E. Rep. 43. 35 B. L. iif 139. 

A person, who writes his name on the 
back of a promissory note before it is 
delivered by the maker to the payee, is 


dicate that any party to the note wasliable as an indorser and is entitled to 
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notice of dishonor. The failure to give 
him such notice releases him from lia- 
bility. Shull v. Gladden, S. C., 95 S. E. 
Rep. 521. 35 B. L. J. 422. 
§326. Time of giving notice, 

Where the holder of a note on the day 
before maturity notified the indorser’s 
son that the maker would not pay it and 


«that he intended to hold the indorser 


liable, it was held that the same did not 
constitute a valid notice of dishonor. 
Horton v. Wilson, N. C., 95 S. E. Rep. 
904. 35 B. L. J. 501. 


OFFICERS OF BANKS. 
Authority of assistant cashier. 

The assistant secretary of a trust com- 
pany is not, as a matter of law or by 
virtue of his position alone, authorized 
to receive notes for collection. Fitzsim- 
mons v. Commerce Trust Company, Mo., 
200 S. W. Rep. 437. 35 B. L. J. 265. 
Liability of president for cashier’s def- 

alcation. 

_The president of a bank is liable for 
his cashier’s defalcations where the 
cashier was obviously living beyond his 
means and the circumstances were such 
that the president, in the exercise of 
reasonable care, should have known what 
the cashier was doing with the funds en- 
trusted to his care. Bates v. Dresser, 
250 Fed. Rep. 525. 35 B. L. J. 693. 

§333. Liability - for acts of presi- 

ent. 

The defense to a note made by the de- 
fendant and payable to the plaintiff bank 
was that the note represented the pur- 
chase price of shares of stock in the 
bank, that the defendant bought them 
after being assured by the president and 
cashier that they were worth the price 

aid and that the stock turned out to 

e worthless. It was held that the presi- 
dent and cashier had no authority to 
represent the bank or make it liable in 
a transaction of this kind and that the 
bank could enforce the note. Farmers’ 
State Guaranty Bank v. Cromwell, Okla., 
173 Pac. Rep. 826. 35 B. L. J. 795. 

§337. Authority of cashier. 

The statutes of Missouri provide that 
the cashier of a bank has no power to 
indorse, sell, or pledge any notes or 
other obligations belonging to the bank, 
until such authority has been granted by 
the board of directors at a regular meet- 
ing. The defendants executed a $4,000 
note payable to a bank and the cashier 
of that bank subsequently transferred it 
to the plaintiff bank. The transfer had 
not been authorized in the first place by 
the board of directors, but was subse- 
quently ratified. It was held that the 
cashier’s act was a nullity and that the 
plaintiff bank could not enforce the note, 
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notwithstanding the subsequent ratifica- 
tion by the board. Bank of Kirksville v. 
sloop Mo., 200 S. W. Rep. 72. 35 B. L. 


§341. Liability of bank for cashier’s act. 

A depositor desired to transfer funds 
on deposit in a savings department of a 
bank to her husband. The cashier had 
her sign a receipt, and entered credit for 
the amount in the husband’s passbook- 
On the books of the bank he entered a 
withdrawal of that amount from the de- 
positor’s account and then withdrew and 
misappropriated the same. It was held 
that the bank was liable to the depos- 
itor’s husband for the amount taken by 
the cashier. Gonder v. Farmers National 
a3 Pa., 102 Atl Rep. 510 35 B. L. 


The cashier of the defendant bank re- 
quested the plaintiff bank to discount a 
$10,000 note, representing that the note 
was part of the assets of the defendant. 
As a matter of fact, the cashier had ob- 
tained the note direct from the maker 
and it was not part of the defendant's 
assets. The note was discounted and 
the defendant received the proceeds. In 
an action brought by the plaintiff on the 
note, it was held that the defendant, hav- 
ing received the proceeds, could not es- 
cape liability on the ground that the 
note did not og to it. Meyer & 
Chapman State Bank v. First National 
Bank, 248 Fed. Rep. 679. 35 B. L. J. 387. 
§347. Personal liability of officers for ex- 

cessive and illegal loans. 

The officers of a bank, who Joan the 
bank’s funds to a corporation in which 
they hold stock, where the only security 
is a mortgage on property purchased 
with the bank’s funds and the repayment 
of the loan depends on the anticipated 
profits of the corporation, are liable for 
any loss to the bank resulting from the 
transaction. Magle v. Fomby, Ark., 201 
S. W. Rep. 278. 35 B. L. J. 322. 


OVERDRAFTS. 


§354. Personal liability of officer of bank. 

The defendant, a director of a trust 
company, drew an overdraft check on 
his account and had it certified by the 
trust company’s treasurer. When the 
check came back to the trust company 
it was not marked “paid” in the usual 
manner. It was paid from the bank 
teller’s cash and placed in a safe deposit 
box in the company’s vault. It was held, 
nevertheless, that in legal effect there 
was a payment of the check and the di- 
rector was guilty under the New Jersey 
statutes of overdrawing his account. 
State v. Scarlett, N. J., 102 Atl. Rep. 160. 
35 B. L. J. 158. 


§355. Rights of bank where account 
overdrawn. 

Where one of two partners notified 
the bank in which the firm’s account was 
kept that he would not in the future be 
responsible for any overdraft by the 
other partner, it was held that the notice 
was binding on the bank and that he 
could not be held for a subsequent over- 
draft. He was responsible, however, for 
such portion of the overdraft as was paid 
to him personally, although he was not 
aware at the time that such payment 
constituted an overdraft. Bank of Bell- 
buckle v. Mason, Tenn., 202 S. W. Rep. 
931. 35 B. L. J. 475. 


PARTNERSHIP. 


Action on note by partner. 

Where defendant made a note payable 
to one partner alone and such partner 
did not indorse it, the other partner was 
not an indispensable party to the payee 
partner’s suit on the note. Brown v. 
Arhelger, Tex., 198 S. W. Rep. 811. 35 
B. L. J. 249. 


PATENT RIGHT NOTES. 


Arkansas statute. 

‘Prior to the adoption of the Negotiable 
Instruments Law in Arkansas, the stat- 
utes of that state provided that a nego- 
tiable instrument given in payment of 
any patented machine, implement, etc., 
or patent right, shall be void unless the 
instrument “shall be executed on a print- 
ed form, and show upon its face that it 
was executed in consideration of a pat- 
ented machine, implement,” etc. It was 
held that this provision was complied 
with by a note which recited “This note 
is executed in consideration of patent 
harrow,” and referred to the inventor, 
and the date and number of the letters 
patent. Parish v. Smith, Ark., 204 S. W. 
Rep. 415. 35 B. L. J. 713. 


PAYMENT. 


§368. Payment in general. 

The plaintiff bank forwarded a check 
for $18,231.66, payable to the plaintiff's 
order and drawn on the defendant bank, 
to its New York correspondent for col- 
lection. The correspondent presented 
the check through the clearing house 
and when the check reached the defend- 
ant bank an entry thereof was made in 
the balance ledger account. At about 
1:30 p. m,, on the same day, the defend- 
ant received word of the failure of the 
drawer of the check. The entry in the 
ledger account was thereupon erased 
and the check was returned before 3 
o’clock to the correspondent bank, which, 
under the New York Clearing House 
rule, was required to refund the amount. 
It was held that the transaction did not 
constitute a final payment of the check 
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and that the plaintiff was not entitled 
to recover thereon. First National Bank 
y. National Park Bank, 168 N. Y. Supp. 
422. 35 B. L. J. 104. 
Check kiting transaction. 

Where a drawee bank marks checks 
paid and forwards its draft and then stops 
ayment on the ground that it later 
earned that the checks were being kited, 
its liability to the owner of the checks 
will depend upon whether it should have 
known before from the circumstances 
that the parties were engaged in kiting 
their checks. Farmers Savings Bank v. 
American Trust Co., Mo., 203 S. W. Rep. 
674. 35 B. L. J. 628. 


Check against uncollected funds in pay- 
ment of note. 

The plaintiff held the note of defend- 
ant company indorsed individually by de- 
fendant’s president. At maturity the 
president gave his personal check drawn 
on the plaintiff in payment and the note 
was surrendered to him, but his check 
proved to be no good because drawn 
against uncollected funds. It was held 
that the note was discharged and that 
the plaintiff's only was to sue 
on the president’s check. Broad & Mar- 
ket National Bank v. New York & East- 
ern Realty Co., 168 N. Y. Supp. 149. 35 
B. L. J. 110. 

Payment before maturity. 

A tender of payment of a note before 
maturity does not stop the running of 
interest, since the maker has no right 
to make payment before maturity with- 
out the holder’s consent. Kelly v. Col- 
lins, Tex., 56 S. W. Rep. 997. 

The maker of a note has no right to 
pay it before maturity without the con- 
sent of the holder. Steiner v. Mutual 
Alliance Trust Co., 124 N. Y. Supp. 184. 
35 B. L. J. 518. 

§371. Payment before maturity without 
taking up instrument. 

The payment of a note by the maker 
to the payees before maturity, without 
taking the note up, is no defense to an 
action on the note by a bank, which re- 
ceived it before maturity as security for 
a debt due from the payees. Bank of 
Cumming v. Mason. Ga., 95 S. E. Rep. 
307. 35 B. L. J. 345. 


PLEADING. 


§378. Complaint. 

In an action on a non-negotiable note 
the words “Value received” do not con- 
stitute a sufficient allegation of consid- 
eration. Shubert Theatrical Co. v. Dal- 
oy 167 N. Y. Supp. 332. 35 B. L. J. 
80. 

PLEDGE AND COLLATERAL. 


Pledge by trustee. 
A bank which receives from an execu- 
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tor or other trustee property as security 
for the trustee’s individual debt, know- 
ing that the property is trust property, 
gains no lien thereon; the bank takes 
the property subject not only to the 
right of the beneficial owner, but also 
subject to the right of the trustee to re- 
claim possession. First National Bank v. 
Broadway National Bank. 156 N. Y. 459, 
51 N. E. Rep. 398; Wetmore v. Porter, 
92 N. Y. 76; Shaw v. Spencer, 100 Mass. 
232; Gaston v. American Exchange Na- 
tional Bank, 29 N. J. Eq., 98; Walsh v. 
Stille, 2 Pars. Eq. (Pa.) 17, 23. 35 B. 
L. J. 436-439. 


PRESENTMENT FOR PAYMENT. 


§391. Necessity of presentment. 

In an action against the maker of a 
promissory note, payable on demand at 
the bank named as payee, a demand for 
poyuees is not a_ prerequisite to the 

ringing of suit. The act of bringing 
suit, in itself, constitutes a demand. 
Northwestern National Bank v. Pearson, 
— 173 Pac. Rep. 730. 35 B. L. J. 


§395. Exhibition of instrument upon 
presentment. 

The holder of a note demanded pay- 
ment of the maker on the day of matur- 
ity, but was unable to produce the note 
because it was locked in a safe. The 
safe was in the same room in which the 
demand was made and belonged to an- 
other party who was out of town at the 
time. The maker made no objection to 
the non-production of the note but re- 
fused poyepent because he had no funds. 
It was held that the presentment was 
sufficient to charge the indorsers with 
liability. Preudenberg v. Lucas, Cal., 175 
Pac. Rep. 482. 35 B. L. J. 866. 


§404. Effect of delay in presentment of 
checks. 

Failure to present a check for payment 
is no defense, in an action by the payee 
against the drawer, where it appears 
that presentment was not made because 
of the drawer’s request. Merriman v. 
Swift & Co., Tex., 204 S. W. Rep. 775. 
35 B. L. J. 658. 


PROTEST. 


Wrongful protest. 

Where, after a note had been paid, 
the payee negligently sent it to a bank 
for collection and had it protested, the 
maker was held entitled to damages, if 
injury to his financial standing resulted. 
State Mutual Etc. Assoc. v. Baldwin, 116 
Ga. 855, 43 S. E. Rep. 262. 

Where a check is wrongfully protested 
the drawer may recover compensatory 
damages without alleging and proving 
special damages. Peabody v. Citizens’ 
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Site Bank, 98 Minn. 302, 108 N. W. Rep. 


$410. Form and contents of certificate 
of protest. 
_ In California, where notice of protest 
is given by mail, the certificate of pro- 
test, in order to be admissible in evi- 
dence in an action on the note, must con- 
tain the reputed residence of the party 
notified and the post office nearest there- 
to. Whitcomb v. Huse, Cal., 173 Pac. 
Rep. 597. 35 B. L. J. 704. 


SAFE DEPOSIT COMPANIES. 


Right to examine contents of safe de- 
posit box. 

Two temporary administrators de- 
posited certain estate property in a safe 
deposit box, under an agreement that 
the box was not to be opened except in 
the presence of both administrators. One 
of them was named as executor in the 
will and letters testamentary were sub- 
sequently issued to him. The other ad- 
ministrator refused to consent to open- 
ing the box. It was held that the execu- 
tor was entitled to an order permitting 
the examination of the contents of the 
box, notwithstanding the absence of the 
objecting temporary administrator. 
Estate of Charlotte Y. Ackerman, New 
York Law Journal, April 9, 1918. 35 B. 
Lj. 332 


SALES. 
Bulk sales law. 

The Bulk Sales Statute in force in 
Missouri, which declares that the “sale, 
trade or other disposition of the major 
part in value, or the whole of a stock 
of merchandise, or merchandise, fixtures, 
and equipment, or equipment pertaining 
to the vendor’s business,” shall be void, 
unless notice of the sale is given to the 
creditors of the vendor, does not apply 
to a sale of the horses, wagons, grain 
and other equipment of a livery and 
boarding stable. Balter v. Crum, Mo., 
203 S. W. Rep. 506. 35 B. L. J. 621. 

SIGNATURE. 
§432. Signature on corporate check. 

A corporation, having a deposit in the 
defendant bank, had a by-law which pro- 
vided that all corporation checks should 
be signed by the treasurer and counter- 
signed by the president, a copy of which 
by-law was left with the ban At the 
bank’s suggestion the corporation adopt- 
ed a resolution to the effect that the 
president and treasurer should be author- 
ized to draw all checks in the name of 
the corporation. It was held that the 
bank was liable for the amount of a 
check which it paid bearing the signature 
of the president alone. Cutler v. Co * 
lonial Bank, N. Y., 170 N Y. Supp: é2- 
35 B.-L. J. 462. 


Signature of deed. 

A deed signed in the name of a corpo- 
ration by its president with the corpo- 
rate seal attached is properly executed, 
the presumption being that the seal was 
attached to the instrument by proper 
authority. Heald v. Marden, Orth & 
Hastings, N. Y., 172 N. Y. Supp. 25. 35 


STATUTE OF LIMITATIONS. 


§444. Action for deposit. 

Where a person deposits money with 
an individual for safe keeping, with the 
understanding that it is to be returned 
with interest, upon demand, the statute 
of limitation starts to run on the date of 
the deposit and after the expiration of 
the statutory period the deposit cannot 
be recovered. In the case of a deposit 
with a bank the statute does not begin 
to run until there has been a demand. 
Sam v. Ludtke, Tex., 203 S. W. Rep. 98. 
35 B. L. J. 466. 

§446. Suspension of statute. 

The fact that the maker of a note 
makes a part payment on it does not stop 
the running of the statute of limitations 
so far as an indorser is concerned. Bar- 
ber v. W. M. Absher & Co., N. C., 98 
S. E. Rep. 43. 35 B. L. J. 639. 


STOCK AND STOCKHOLDERS. 
Sale of bank stock by false representa- 
. tion, 


Where the owner of bank stock, by 
falsely representing the condition of the 
bank, succeeds in selling the stock and 
the investment proves a loss, the seller 
is liable for the amount to the pur- 
chaser. Bushey v. Coffman, Kans., 173 
Pac. Rep. 341. 35 B. L. J. 536. 

Fraud in purchasing stock. 

By falsely representing to the presi- 
dent of a bank that the bank was in a 
precarious condition, that there was 
about to be a run on it and that it was 
about to lose some of its large depos- 
itors, he was induced to sell his stock in 
the bank at less than half its real value. 
It was held that he was entitled to re- 
cover the actual value of his stock, less 
the amount which he had received, from 
the parties to whom he sold the stock. 
Felt v. Westlake, Okla., 174 Pac. Rep. 
1041. 35 B L. J. 889. 

Dividends declared out of capital. 

The liability of national bank directors 
for voting and declaring dividends out 
of capital is not absolute; they are not 
liable if they exercise reasonable dili- 
gence and act in good faith, in the be- 
lief that the dividends are being paid 
out of net profits. Williams v. Spensley, 
251 Fed. Rep. 58. 35 B. T. J. 858. 

The directors and officers of a bank, 
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who declare dividends when the bank is 
insolvent and there is no su ¥ out of 
which dividends are properly —_ 
are liable to a receiver, su sequent! 
pointed, for the amount of the divi a. 9 
received by them. eet v. Noyes, 245 
Fed. Rep. 742. 35 B. L. J. 36. 

Book value of corporate stock. 

When a person agrees to purchase 
corporate stock at its “actual book value” 
the words mean all of the assets of the 
corporation and not any arbitrary or 
fictitious value as determined by some 
bookkeeping system. In the case of a 
mercantile corporation, which is a grow- 
ing concern, the good will of the busi- 
ness constitutes one of the most valu- 
able assets, and must be considered in 
determining the book value. Lane v. 
Barnard, N. Y., 170 N. Y. Supp. 946. 35 
B. L. J. 


§450. Stock subscriptions. 

One of the incorporators of a corpora- 
tion made part payment for the stock is- 
sued to him by agreeing to act as presi- 
dent and director of the company for a 
ang of a year after its incorporation. 

pon the insolvency of the corporation 
it was held that stock can not be issued 
for services to be performed in the fu- 
ture and that the trustee in bankruptcy 
could compel the stockholder to pay in 
the balance unpaid on his stock. Palmer 
v. Scheftel, 170 N. Y. Supp, 588. \. 
L. J. 624. 


$464. Statutory liability. 

A person who holds shares of stock 
in a bank as life tenant under the will of 
the original subscriber is subject to the 
statutory liability of bank stockholders 
upon the insolvency of = os Alex- 
ander v. Dever, Ga., 95 S. E. Rep. 756. 
35 B. L. J. 391. 


STOPPING PAYMENT. 
Effect of stopping payment. 

The right of the indorsee of a check 
to recover thereon is not affected by the 
fact that the drawer notified the payee, 
shortly after the check had been deliv- 
ered to him, not to iP presented it and that 
it would not be pe i BAT Lazaro- 
witz.v. Stafford, Y. Supp. 1910. 
35 B. L. J. 123. 


SUNDAYS AND HOLIDAYS. 
Sunday contract. 

The fact that the parties to a contract 
carry on negotiations on Sunday will not 
invalidate the contract where the final 
consummation of the is 
on a week day. Be v. O’ eo N. Jj., 
104 Atl. Rep. 3s. 35 B. L. J. 8 


TAXATION. 
Income tax. 


Under the income tax law of Massa- 
chusetts no tax can be collected on the 


income of a person who died prior to 
January 1, 1917. Faulkner v. Trefry, 
Mass., ee 3, 1918. 118 N. E. Rep. 
230. 35 B. L. j. 96. 

Inheritance tax. 

Under the inheritance tax law of Iowa 
ane otiable certificate of deposit, owned 
and kept in the possession of a non-resi- 
dent decedent, | a deposit 
with a bank in the State of Iowa, is sub- 


— to the collateral inheritance tax. 
27 v. Keegan, Ia., 167 N. 
. L. J. 487. 


W. Rep. 521. 


Stamp tax. 

The stamp tax imposed . the act of 
October a 1917, is Rromey to short 
sales. Opinion of torney 
March 23, 1918. 35 
Taxation of 

Money belonging to a corporation or- 
ganized under the laws of and having its 
principal place of business in the State 
of Ohio, which money is on deposit in a 
bank outside of Ohio, is, nevertheless, 
taxable in Ohio. Cleveland & Western 
Coal Company v. O’Brien. Ohio, 120 N. 
E. Rep. 214. 35 B. L. J. 775. 


§485. State tax upon national bank 
shares. 

The capital stock (that is, the capital) 
of a national bank is not taxable by the 
states. But the shares, which are the 
property of the shareholders and not of 
the bank, may be taxed under the ex- 
press provisions of the Federal statutes. 
Adams v. aa ee Bank, Miss., 77 
So. . L. J. 97. 

The Federal caiaed expressly author- 
ize states to tax shares of stock of na- 
tional banks. Section 7 of the Federal 
Reserve Act provides that the Federal 
Reserve Banks, “including the capital 
stock and surplus,” shall be Pie Bg rom 
all taxation except taxes upon real es- 
tate. It is held that section 7 does not 
authorize any exemption in the matter of 
taxing national bank shares, even though 
a portion of the bank’s capital and sur- 
plus is invested in Federal Reserve Bank 
shares. First National Bank of Cincin- 
me i” cane 246 Fed. Rep. 163. 35 B. 


TRUST COMPANIES. 


See Banking—Practice of law by trust 
company. 
Receipt of counsel fees. 
Allowance attorney’s fees, where 
trust company acts as executor, adminis- 
pater guardian, disapproved. 35 B. 


USURY. 
§494. What constitutes usury. 
Where a bank loans money on a note 
at the highest legal rate of interest and 
requires the borrower to keep part of 
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the loan on deposit in the bank, the 
transaction is usurious. East River Bank 
v. Hoyt, 32 N. Y. 119. 35 B. L. J. 206. 

Where a merchant sold goods on 60 
days’ credit and after 60 days the pur- 
chaser gave a note for the amount of 
the bill with ten per cent. interest from 
the date of the sale instead of from the 
expiration of the 60 days, the note was 
held void for usury hite v. Fried- 
lander, 35 Ark. 52. %3s B. L. J. 371. 

Where a merchant sells goods on 
credit and six months later the pur- 
chaser gives him a note bearing interest 
from the date of the sale, the note is 
not usurious. Marvin v. Feeter, 18 Wend. 
(N. Y.) 533. 35 B. L. J. 371. 

A note for “eighty-five dollars, and 
fifty-eight cents, with three.years’ inter- 
est at six per cent.,” payable one year 
after date is not necessarily usurious; it 
is competent for the holder to show that 
the maker was indebted to him at the 
time of the delivery of the note for the 
amount recited. Scheidig v. Bemis, 12 
N. Y. Supp. 47. 35 B. L. J. 371. 


§496. Discount of accommodation note 
at usurious rate. 

The defendant signed a note for $200, 
payable in three months, for the accom- 
modation of the payee. The payee dis- 
counted the note with the plaintiff for 
$181.50. which is at the rate of 11.8 per 
cent. It was held that the note had its 
inception at the time of its delivery to 
the plaintiff and that he could not re- 
cover on the note for the reason that 
it was void for usury. Kennedy v. Hey- 
man, N. Y., 170 N. Y. Supp. 828. 35 B. 
L. J. 637. 


§498. Usury as a defense against hold- 
ers in due course. 

A note, which, under the New York 

statute, is void in its inception for usury, 


cannot be enforced even by a holder in 
due course. Sabine v. ee N. Y., 119 
. E. Rep. 89. 35 B. L. J. 559. 


§500. Penalties and remedies. 

The state usury laws are not applicable 
to national banks. Young v. First Na- 
tional Bank, Ga., 95 S. E. Rep. 381. 

At the time when the defendant de- 
Hite og d his note for $3,000 to the plaintiff 


bank he also gave his note for $1,000 to ~ 


the plaintiff's cashier. The latter note 
was agers to the cashier, who held it 
for the bank, and was given as a bonus 
for making the $3,000 loan. Under the 
Virginia Code, which forfeits all interest 
where usury has been charged, it was 
held that the bank could not recover 
on the $1,000 note nor collect any inter- 
est on the $3,000 note. Manchester Na- 
tional Bank v. =o Ky., 203 S. W. 
Rep. 1055. 35 B. L. J. 583. 


WILLS. 


Construction of will. 


A will created a trust fund in favor 
of the testator’s son. The will recited 
that it was the testator’s intention ;‘that 
my son shall have the principal of said 
trust fund whenever he shall become 
financially solvent and able to pay all his 
just debts and liabilities from resources 
other than the principal of the trust 
fund.” Promptly after the probate of 
the will the son filed a voluntary peti- 
tion in bankruptcy and in due time re- 
ceived his discharge. It was held that 
he thereupon became entitled to the 
possession of the principal and that his 
trustee in bankruptcy had no enforce- 
able claim against it. Hull v. Farmers 
Loan & Trust Co., 38 Sup. Ct. Rep. 103. 
35 B. L. J. 45. 
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